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To the NSW Department of Planning and Environment 
 
By electronic submission to education.sepp@planning.nsw.gov.au 
 
 
T weed Shire  C ouncil we lcomes the  opportunity to comment on the  proposed suite  of draft 
legisla tion, policy updates and design guide lines perta ining to child care , early childhood 
and ongoing education. It a lso gives thanks for the  opportunity to participate  in the  roadshow 
workshop he ld in Ba llina  on Friday 10 th M arch 2017 .  
 
T weed Shire  C ouncil is genera lly supportive  of the intent behind the  proposed changes and 
the  mechanisms by which they will be  implemented, however has identified some areas of 
concern on which it would like  to make comment and recommendation, as outlined in the  11  
points and additiona l comments on the  following pages of this submission.  
 
Further, in light of the  points ra ised a t the  workshop and the apparent potentia l for significant 
changes to be  made to the  P olicy in response to the  consulta tion and feedback process, 
T weed Shire  C ouncil respectfully requests that the  fina l D raft be  re -exhibited prior to 
adoption.  
 
 
 

1. Aims of the Policy   
 

T he third Aim of the D R AFT  SE P P is e stablishing consistent State-wide assessment 
requirements and design considerations……to minimise impacts on surrounding areas. 
W hilst C ouncil supports the  intention of the Aim, concern is ra ised regarding the  ability of the  
mechanisms within the policy to achieve  the  desired outcome of minimising impacts on 
surrounding areas. There  are  mechanisms in the  D raft S EP P  that openly facilita te  
deve lopment that would be large ly inconsistent with the   existing and desired future  built 
form of some areas of the  T weed. In particular,  a llowing new school buildings up to 22m in 
he ight as complying deve lopment in low density residentia l a reas. In the  T weed S hire , the  
maximum building he ight on R 2 land is 9m. Building he ight is a  sensitive  issue  in the T weed 
and the LEP  deve lopment standa rds re lating to such are  he ld in high regard by the  broader 
community, thus any buildings beyond the  maximum heights mandated by the  LE P  are  
unlike ly to be  well received by the  community, and would be  perce ived as resulting in 
significant impacts on surrounding areas.  
 
Recommendation:  The mechanisms within the Policy are reviewed to better achieve 
the aims and objectives. See later discussion regarding building height.   
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2. Clause 7 – Review of Policy 
 
C lause 7 requires the provisions of the  Policy be  regularly reviewed, however does not 
describe  how it will take  place , or what will inform the  review process.   
 
T he  overarching a ims of the  policy change are  noted, be ing to provide  a faster and easier 
approva ls process to facilita te  increased provision of child care and education services, 
a long within incorporating good design into built form.  T weed S hire  C ouncil supports the 
initia tive , however questions how the  success of the  policy will be  monitored, particularly 
with respect to achieving quality design through the  complying deve lopment pathway, or 
meeting the design quality principles of S chedule  4  of the  D raft S E PP . P olicy review and 
eva luation theory points towards identifying measurable  Key P erform ance Indicators that 
are  clearly linked to the  objectives of the  Policy and setting out a  system for collecting 
data/evidence aga inst which the  success of the  Policy’s performance can be measured. 
T his further informs the  review process by identifying the  aspects of the  P olicy that are  not 
performing, thereby providing drivers for change within the  next review process.  
 
Recommendation: A monitoring and evaluation element is included in the policy 
package, identifying KPIs, how data will be measured, collected and analysed to 
inform future review on the success of the policy and whether it is meeting its aims 
objectives.  
 
Provide this within Clause 7, or in a supporting document referred to within the SEPP. 
 
 
 

3. Non-mandatory consideration of Child Care Planning Guideline 
 
C lause 21  gives e ffect to the  C hild C are  P lanning G uide line  as the principa l guiding 
document in re la tion to building design, however specifies that the  consent authority must 
take  into account Part 2 , may take  into account P art 3  of the  G uide, and may not apply 
criteria  more onerous than any included in the  G uide  (regardless of existing and established 
loca l provisions). It appears the  intent of the  wording must and may is to give  the  consent 
authority the  ability to apply less onerous provisions (than P art 3 ) should they be  preferred. 
T his mechanism is not dissimilar to the  current re la tionship between S E P P  65  / Apartment 
D esign G uide  (AD G ) and loca l provisions re lating to residentia l fla t buildings.  
 
W hilst C ouncil apprecia tes that compliance  with P art 2  provisions is mandatory in order to 
a lign new deve lopment with the  N ationa l Q uality F ramework, it considers the  uncerta inty 
over the  weight of P art 3  criteria  to be  an issue  that requires rectification . E xperience  has 
shown through application of S EP P  65  and the  AD G , the  flexibility intended for consent 
authorities through the  use  of the  words may consider ultimate ly leads to exploita tion by 
designers and deve lopers who view the  AD G  as a  guide only tout the ir entitlement to 
varia tions and re laxations. T weed S hire  C ouncil has concerns that a  similar mantra  would 
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arise  from the  non-mandatory application of P art 3  of the  design guides associa ted with the  
D raft E ducationa l E stablishments and C hild C are  Facilities S EP P . 
 
Recommendation: may be considered is replaced with shall be considered in relation 
to Part 3 of the Child Care Planning Guideline when assessing Development 
Applications, giving it greater weight. Inclusion of an additional clause requiring 
departures from Part 3 provisions (i.e. variations requested) to be justified with 
respect to the objectives of the design theme in question.   
 
 
 

4. Expanding opportunities through additional exempt and complying provisions – 
impact on infrastructure   

 
C omment: D eve lopment that is exempt or does not require  consent, such as the  insta lla tion 
of temporary classrooms or offices, may pose  a  significant load on infrastructure .   As the  
S E P P  will permit deve lopments such as the  insta lla tion of temporary class rooms without 
consent, it essentia lly a llows the  imposition of significant loads on infrastructure  without the 
owner and operator of the  infrastructure  be ing advised and hence being able  to plan for the 
infrastructure required to service  the  class rooms, or having the  opportunity to levy 
deve loper contributions for the  additiona l loads. Further deve lopments may pose  a  risk to 
C ouncils water and sewerage infrastructure  if the  deve lopment is not assessed by 
C ouncil.  As an example  water mains could become contaminated if appropria te  back flow 
prevention is not insta lled, or excessive  loads could be  placed on sewerage resulting in 
overflows e tc. 
 
Recommendation: Consistent with the Exempt and Complying Development SEPP, 
any complying development, exempt development or development not requiring 
consent should be required to seek and address the water authority’s requirements 
before development can occur. 
 
 
 

5. Expanding opportunities through additional exempt and complying provisions – 
ecological impact  

 
T he D raft S E PP  a llows a sporting field, tennis court, basketball court or any other type of 
court used for sport, and associated awnings or canopies, if the development does not 
involve the clearing of more than 2 hectares of native vegetation as exempt deve lopment. 
H owever the  genera l requirements for E xempt D eve lopment state  it must not involve the 
removal or pruning of a tree or other vegetation that requires a permit or development 
consent for removal or pruning, unless that removal or pruning is undertaken in accordance 
with a permit or development consent.  
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T weed Shire  C ouncil currently regula te s native  vegeta tion removal (not regula ted under the  
N ative  V egeta tion Act) via  C lause  5 .9  of the  TLE P  and via  provisions within a  dedicated 
deve lopment control plan. T hus under the current regime, it appears that there  would be  
lim ited opportunity for deve lopment for the  purposes of sport fie lds to occur under the  
E xempt D eve lopment pathway as proposed, given the  compulsory exclusion of clearing tha t 
requires consent or permit. 
 
H owever, the  information de livered to the  workshop on the proposed V egeta tion S E P P 
indicated that C lause  5.9  is to be removed from the  S tandard Instrument LE P , e levating 
vegeta tion clearing activities that are  currently regula ted a t a  loca l leve l to be ing regula ted a t 
the  S ta te  leve l under a  new V egeta tion SE P P, whereby lim iting C ouncil’s abilities to manage 
vegeta tion clearing within the ir own loca l government area .    
 
N otwithstanding the  above, and regardless of any additiona l provisions that may be  included 
for exempt deve lopment, C ouncil considers unregula ted clearing of 2  hectares of native  
vegeta tion a t any time to facilitate  deve lopment of school based sporting facilities and 
ancilla ry works (earthworks and dra inage) to  be  excessive  in a  shire  of rich biologica l 
diversity that has previously experienced historic high leve ls of over-clearing. Additiona lly, 
there  are  other site  constra ints that have  fa iled to be  considered including (but are  not 
lim ited to) acid sulfa te  soils, waterways and steep slopes.   
 
Recommendation: Sporting Field, tennis court, basketball court or any other type of 
court used for sport, and associated awnings or canopies be removed from the 
Exempt Development pathway under the proposed SEPP. 
 
 
 

6. Schools to 4 storeys (or 22m from ground level) as complying development 
 
S chedule  2  of the  D raft S E P P facilita tes deve lopment that would be  large ly inconsistent with 
the  existing and desired future  built form of many areas in the T weed by way of a llowing 
new school buildings up to 22m in he ight as complying deve lopment. S chools are permitted 
in the R 2  low density residentia l zone , and in the  T weed the  maximum building he ight on R 2 
land is 9m. Building height is a  sensitive  issue in the  T weed and the  LE P  de ve lopment 
standards re la ting to such are he ld in high regard by the  broader community. Any buildings 
beyond the  maximum heights mandated by the  LE P  are  unlike ly to be  well rece ived by the 
community, and would be  perce ived as resulting in significant impacts on surrounding areas.  
 
It appears that this mechanism is a imed a t increasing the  ability for schools in metropolitan 
areas to expand where land supply is under pressure . T weed C ouncil acknowledges the  
need for this mechanism in urban areas, however questions the  consequences of including 
it in a  sta te wide  approva ls pathway which will ultimate ly a llow intensive  deve lopment in 
areas, such as the  T weed, where  land supply is not an issue  however protecting 
ne ighbourhood amenity and character is of paramount importance  to the  community.  
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T he S chedule  4  design quality principles sta te, in the  context of built form, that a  school 
should be  designed to respect and respond to its physical context, neighbourhood 
character, streetscape quality and heritage. Tweed C ouncil questions how this would be  
achieved through a llowing 22m buildings in low density residentia l a reas that are  bound by a  
9m he ight lim it.  
 
T weed C ouncil acknowledges that the  D raft S E P P  require s schools 12m in he ight or greater 
to provide  verifica tion that the  S chedule 4  design quality principles have  been achieved (see  
additiona l comments in P ont 7  be low). H owever, the D raft SE P P thus provides the 
opportunity for 11 .99m high buildings to be approved as complying deve lopment without any 
design verifica tion, in residentia l zones with a  9m he ight lim it. T his has the  potentia l to result 
in significant amenity impacts and be  poorly rece ived by the  community.  
 
Recommendation: 4 storey or 22m maximum height  to apply only where existing LEP 
maximum building height development standards allow for buildings up to 22m. In 
areas where maximum building height as prescribed by the LEP is less than 22m, 
complying development to adhere to the existing local development standard. 

AND 
ALL complying development shall be evaluated against the Schedule 4 design quality 
principles and verification required by a qualified designer (definition amended as 
proposed below).  
 
Further Recommendation: Allow rural and regional Councils to opt in/opt out of those 
provisions that, whilst aimed at facilitating development in higher density urban 
areas, open a pathway for significant impact and poor outcomes in smaller centres 
and rural areas.  
 
 
 

7. Verification by a qualified designer  
 
C lause  129AA of the  proposed E nvironmental P lanning and Assessment Amendment 
(S chools) R egula tion 2017  sta tes that a  certifying authority must not issue  a complying 
deve lopment certifica te  for proposed deve lopment that would result in  a  building of more 
than 12 metres unless they have  been provided with a  written sta tement by a  qualified 
designer that verifies that the  deve lopment achieves the  design quality principles set out in 
S chedule  4  of the  D raft S E P P.  
 
T he  R egula tions define  a  qua lified designer as a person registered as an architect in 
accordance with the Architects Act 2003. Note.  A building designer may be able to be 
registered as an architect in accordance with the Architects Act 2003 even though the 
person may have no formal qualifications in architecture. 
 
W hilst verifica tion by a  qualified designer (as currently defined) may provide  some 
reassurance  that the  building has reached the  minimum benchmark in re la tion to specific 
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building e lements, it would do little  to address broader planning issues for which many 
building designers may be  qua lified in accordance with the  current definition,  but lack the 
knowledge and/or competence  to assess and provide  expert advice  on broader contextua l 
issues and impacts.  
 
Recommendation: The definition of qualified designer in the Environmental Planning 
and Assessment Regulations 2000 be amended to omit building designers who are 
not qualified in architecture or urban design 
 
OR a new definition for qualified designer be included in the Draft SEPP which 
requires qualifications in architecture or urban design. 
 
 
 

8. Introduction of a clause in the SEPP to enable the consent authority to vary 
development standards in a LEP to provide flexibility to cater for future built forms of 
schools.   

 
C omment: It appears this flexibility in deve lopment standards is a imed towards  encouraging 
deve lopment in urban areas where  land supply is under pressure. In regiona l areas such as 
the  T weed S hire , land supply is not an issue; therefore  protecting existing deve lopment 
standards within loca l provisions is paramount to achieving new d eve lopment consistent 
with the  stra tegic vision for the  S hire . Inclusion of such flexibility in rura l and regiona l areas 
undermines the  existing planning framework and loca l provisions that have  been shaped 
according to loca lly significant issues.  
 
Recommendation: The ability to vary development standards in relation to the 
provision of educational establishment infrastructure be limited to urban Councils. 
Regional and rural Councils be given the option to ‘opt in’ or ‘opt out’ of this clause.  
 
 
 

9. Consideration is being given to restricting the issuing of complying development 
certificates for school infrastructure to council certifiers. This proposal would ensure 
that councils still have some oversight and involvement in the development of school 
infrastructure in their local area 

 
C omment: T weed Shire  C ouncil is supportive  of this restriction and upholds the  notion that 
C ouncils should be  fully involved in the  assessment of new school buildings within the ir loca l 
government areas. C onsequently, we  question the  reasons why these  deve lopment types 
are  be ing included in the  complying deve lopment pathway a t a ll, if they are  of a  sca le  where  
the  potentia l ramifica tions of poor deve lopment are  serious enough that certifying authority 
is lim ited to C ouncils in order to de liver qua lity deve lopment. W hy not keep it simple  and 
continue  to require  deve lopment consent for these  types of deve lopment?  
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Recommendation: Tweed Shire Council is fully supportive of this restriction and 
recommends its inclusion for all complying development, however suggests re-
visiting the inclusion of new school buildings as complying development.  
 
 
 

10. Cl 38 - Excluding student accommodation from development for the purposes of a 
school or university or TAFE 

 
C omment: H ow this exclusion to be enacted with the  high like lihood that ‘student 
accommodation’ could be  interpreted as deve lopment ancilla ry to a  school, university or 
T AFE.  
 
Recommendation: define student accommodation in the SEPP and in the Standard 
Instrument LEP, and provide clarification that it shall not be considered ancillary 
development.  
 
 
 

11. Proposed changes to Standard Instrument (LEP) Order 2006 including creating new 
definitions: early childhood education and care facilities (group definition), centre-
based child care, school-based child care, home-based child care, and mobile child 
care.  

 
C omment: It appears C ouncil has discre tion regarding school-based and home-based child 
care permissibility. School-based child care re la tes to child care  services on school sites, so 
can only be  permitted where  schools are a lso permitted, but does not have  to be. S imilarly, 
home-based child care can only be  permitted where  residentia l accommodation is permitted 
(noting home-based child care is to become universa lly exempt under amendments to the  
C odes SE P P ).  It is unclear whether any amendments to the LEP  Land U se Tables in this 
regard would require  a  planning proposal or if there  is a  mechanism for these  to occur 
a longside  the  automatic mandatory amendments.  
 
Recommendation: Provide Councils with direction within the amendment documents 
on the mechanisms to update LEPs in regard to flow on effects from mandatory 
definition and land use table updates.  
 
 
 
Additional Comments / Questions: 
 

 T he O ffice  of E nvironment and H eritage  recently de livered the  N SW  C limate  C hange 
P olicy Framework, committing to achieving a  net-zero carbon emission target for 
buildings by 2050 . It appears there is missed opportunity within the  recent suite  of 
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legisla tion updates and reform from the  D epartment of P lanning & E nvironment to 
address these  emissions targets within the  proposed new planning framework.  
 

 W here do mobile  child care  centres sit in the new definition hierarchy?  
 

 It is noted that a  12 metre  maximum building he ight standard applies to T AFE 
buildings –  where  is the  justifica tion for this when schools are  permitted up  to 22m? 
 

 W hat is the  justifica tion for including a  storey lim it when building he ight deve lopment 
standards have  transitioned to metres? 
 

D raft D esign G uide  for S chools in N SW   
 

o D esign response considerations should be  expanded to include natura l 
fea tures such as native  vegeta tion, threatened species habita t, waterways 
and wetland areas  

o T he guide line  appears to lack deta il. N o specific design criteria  or 
deve lopment standards have  been prescribed.  

o T he existing S chool Facilities S tandards –  Landscape S tandard as referenced 
under the Infrastructure  S E PP  should be  updated and included as a 
component of any detailed guide line   

 
 D raft C hild C are  P lanning G uide line –  P lanning and designing quality child care  

facilities in N SW .  
 

o W hilst the  overarching design principles appear to have  been drafted to 
ensure  deve lopment responds and contributes to a  sites key natura l va lues, 
specific design criteria  and standards to achieve  this have  been overlooked. 
E xisting natura l va lues and the  context of the site  should be  given priority 
consideration in siting a  child care  facility. As such section 3A and 3D  should 
be  amended to reflect this.  
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